
LEGAL POSITIVISM AND MORALITY

In The Morality of Law, Lon L. Fuller argues that law is subject to an internal morality consisting of.

The Practice of Principle. Compare promises: whether a society has a practice of promising, and what
someone has promised to do, are matters of social fact. Each of them contributes to an understanding of the
nature of law. The discretion thesis is vulnerable to one powerful objection. At the time the case was decided,
neither the statutes nor the case law governing wills expressly prohibited a murderer from taking under his
victim's will. Raz, Joseph The Morality of Freedom. The voting population, on the other hand, seems to be the
repository of ultimate political authority yet lacks the immediate power to coerce behavior. On Austin's view,
a rule R is legally valid that is, is a law in a society S if and only if R is commanded by the sovereign in S and
is backed up with the threat of a sanction. According to Dworkin, principles and rules differ in the kind of
guidance they provide to judges: Rules are applicable in an all-or-nothing fashion. In any event, Dworkin
distinguishes three different senses in which a judge might be said to have discretion: 1 a judge has discretion
when she exercises judgment in applying a legal standard to a particular case; 2 a judge has discretion when
her decision is not subject to reversal by any other authority; and 3 a judge has discretion when her decision is
not bound by any legal standards. Perhaps with Coleman's response to his earlier criticism in mind, Dworkin
concedes that semantic theories are consistent with theoretical disagreements about borderline or penumbral
cases: "people do sometimes speak at cross-purposes in the way the borderline defense describes" Dworkin ,
p. According to Dworkin, a legal principle maximally contributes to such a justification if and only if it
satisfies two conditions: 1 the principle coheres with existing legal materials; and 2 the principle is the most
morally attractive standard that satisfies 1. You may know that acts of the Bundestag are a source of law in
Germany but not be able to name or interpret a single one of them. Law is a distinctive form of political order,
not a moral achievement, and whether it is necessary or even useful depends entirely on its content and
context. Does this make mathematics part of the law? Poisoning may have its internal standards of efficacy,
but such standards are distinguishable from the principles of legality in that they conflict with moral ideals.
The Supreme Court has held, for example, that "an unconstitutional act is not a law; it confers no rights; it
imposes no duties; it is, in legal contemplation, as inoperative as though it had never been passed. Theoretical
disagreement, on Dworkin's view, is inconsistent with the pedigree thesis because the pedigree thesis explains
the concept of law in terms of shared criteria for creating, changing and adjudicating law: If legal argument is
mainly or even partly about [the properties that make a proposition legally valid], then lawyers cannot all be
using the same factual criteria for deciding when propositions of law are true and false. The familiar idea that
legal positivism insists on the separability of law and morality is therefore significantly mistaken. Treating all
laws as commands conceals important differences in their social functions, in the ways they operate in
practical reasoning, and in the sort of justifications to which they are liable.


